
BEFORE THE

STATE SUPERINTENDENT OF SCHOOLS
WEST VIRGINIA DEPARTMENT OF EDUCATION

WEST VIRGINIA DEPARTMENT OF EDUCATION,
Petitioner,

MICHAEL L. BURCH,
Respondent.

File No.: 18-LP-19

ORDER

I have reviewed the Recommended Decision of my Designee, J. Julian Woods,
attached hereto and made a part hereof, and have adopted the recommendations made
therein. According, it is hereby ORDERED that:

1 The Professional Teaching Certificates in Physics Grades 09-12; Chemistry
Grades 09-12; and General Science Grades 05-12 of MICHAEL L. BURCH,
Social Security Number XXX-XX-1680 is SUSPENDED for one year,
effective January 2, 2019.

2. The Respondent must take 40 hours of Professional Development training
during the suspension which include Boundaries Training and approved by
the West Virginia Department of Education.

3. The Respondent must apply for reinstatement after the passage of one year
if he has successfully completed the requisite training and can demonstrate
rehabilitation, pursuant to Section 4.6.a of Policy 1340, Rules of Procedure
for Administrative Hearings and Appeals, 126CSR4.

The Respondent is hereby notified of his thirty (30) day right to appeal any portion
of this Order pursuant to WestVirginia Code §29A-5-4(b).

Signed this 17 day of December, 2018.

#U**-<—

Steven L. Paine, Ed.D.
State Superintendent of Schools



STATE SUPERINTENDENT OF SCHOOLS

WEST VIRGINIA DEPARTMENT OF EDUCATION

PROCEEDING AGAINST CERTIFICATION

WEST VIRGINIA DEPARTMENT OF EDUCATION,

Petitioner,

MICHAEL L. BURCH,

Respondent.

File No.: 18-LR-19

RECOMMENDED DECISION

On July 24, 2018, 2016, the State Superintendent's Designee, H. Julian Woods, convened an

evidentiary hearing on the Notice duly served upon the Respondent, Michael L. Burch, seeking to

suspend, revoke or permanently revoke his teaching certificates, pursuant to West Virginia Code

§18A-3-6 and West Virginia 126 CSR 4 "Rulesof Procedure for Administrative Hearingsand Appeals,"

West Virginia Board of Education Policy 1340. [Petitioner's Exhibit 1]. Present were the Respondent,

his attorney, Daniel Grindo, West Virginia Department of Education ("WVDE") StaffAttorneys Sherri

Goodman Reveal and Mary Catherine Tuckwiller, and WVDE Investigator, James Agee. The hearing

reconvened on July 25, 2018.

The WVDE called as witnesses Richard Duncan, William Chapman, Benjamin Goodson, K.H.,

Barrie King and Daniel Hedges. The WVDE introduced Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 8A, and 9.

Respondent called Richard Moles as a witness and testified on his own behalf. He introduced

Respondent's Exhibits A, B, C, D, Eand F. The parties agreed to waive closing argument and submit

proposed findings instead. The proposed findings were submitted on September 10, 2018.

After due consideration of the record and the proposed findings, the undersigned Designee

makes findings of fact and conclusions of law as follows:
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FINDINGS OF FACT

1. The Respondent possesses permanent Professional Teaching Certificates in the

following endorsement areas:

Physics Grades 09-12

Chemistry Grades 09-12

General Science Grades 05-12

[Petitioner's Exhibit 2.]

2. The Respondent teaches at Roane County High School. [Tr. 1:13]. He taught at

Huntington High School in Cabell County from 1992 to 1994 [Tr.2:72]; Winfield High School in Putnam

County from 1994 to 2000 [Tr.2:73]; Poca High School in Putnam County from 2000 to 2003 [Tr.2:85];

Spencer Middle School in Roane County from 2003-2004 [Tr.2:87]; and Gilmer High School in Gilmer

County for about six weeks in 2004. A position opened at Roane County High School, and he left

Gilmer County for Roane. [Tr.2:88-89].

3. The Petitioner contends that the Respondent has engaged in a practice of making

inappropriate comments during class time, usually of a sexual nature, and inappropriate touching of

students for which he has been suspended on four occasions, September 1999, November 2011,

January 10, 2017 and October 2017.

Putnam County - Winfield High School

4. Barrie Newberger King testified that she is a criminal defense attorney and public

defender in Colorado. When she was 11 years old, she moved to the Teays Valley area. She began

her freshman year at Winfield High School in the fall of 1999 when she was 14. Prior to starting, a

neighbor had warned her that if she ended up in Mr. Burch's class, that he was really inappropriate

with female students. [Tr.2:10-ll]. She did end up in Mr. Burch's science 9 class. On September 24,

1999, the Respondent administered a test. He had moved desks into the aisle to create more space
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between desks to discourage cheating. Ms. King's desk was up against the Respondent's desk. After

she had finished the test, she got up to spit her chewing gum out. She leaned across another student's

desk which was also up against the Respondent's desk to spit into the trash can since she couldn't get

out of the aisle. While she was still bent over, the other student made a joke, and she laughed. She

suddenly felt a hand smack her in the middle of her back. The Respondent grabbed her shirt with his

fist, yanked her up, spun her around and said, "Sit down, Newburger." She responded, "I'll sit down

when you stop touching me." He did not stop; instead he said "Sit down" again. She reiterated, "Take

your hands off me." Then he did. She went and sat down. [Tr.2: 12-13]. She guessed that the

Respondent interpreted the exchange to be cheating. She was shocked; she had been taught that no

one was supposed to touch her without her permission. But being a 14 year-old freshman, she didn't

know what to think. At the football game that evening, she related the event to friends who were not

in the class. Her track coach was nearby and heard the story; his reaction made her realize that she

needed to tell someone. She told her mother that night. [Tr.2:13-14].

5. The Respondent testimony about the event differed. He said that he was seated at

his desk making the test key. He looked up and saw Ms. Newberger leaning over his desk looking at

his key while going to put something in the trash. He grabbed her by his thumb and finger right on

her collar and said, "Sit down." She sat down. He denied smacking her on the back and denied that

she refused to move until he let go of her. [Tr.2:76-77]. He didn't think anything about it at the time.

6. Ms. Newberger's parents went to the Central Office on the following Monday to file

a complaint. Lydia McCue, a Title IX investigator, interviewed Ms. Newberger, other students in the

class and the Respondent. In a memorandum dated September 27, 1999 to Superintendent Sam

Sentelle following the investigation, Principal Virgil F. Rice concluded that the Respondent did
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physically touch and pull on Barrie Newberger's shirt, in an effort to get her to return to her seat. The

Principal wrote:

/ have instructed Mr. Burch on several occasions not to physically touch or throw
things at his students. Our latest conference was on August 24 or 25 of this school
year. It appears to me that Mr. Burch does not intend to listen to my advice about
being physical with his students. For this reason I am going to put him on an
improvement plan and recommend you suspend him for two days.

[Petitioner's Ex. 3].1

7. The Superintendent suspended the Respondent for two days without pay. The

Respondent challenged the suspension and had a hearing before the Putnam County Board of

Education on October 4,1999. A motion to suspend him until the end of the year failed by a 3-2 vote.

The Board ratified his two-day suspension unanimously. [Petitioner's Exhibit 3].

8. Ms. Newberger remained in the Respondent's Science class the rest of the year. She

testified that the Respondent retaliated against her and she got in trouble constantly in the class after

this and was in lunch detention all but a handful of days that semester. On one occasion, she walked

out of class when she perceived the Respondent was being overly aggressive with her and was

punished with a day of in-school suspension. She also served a lot of lunch periods in detention. She

was given a special desk at the front of the classroom separate from everyone else. [Tr.2-17].

9. Ms. Newberger testified that the Respondent made inappropriate sexual comments

and sprayed the shirt of a female student named A. [Tr.2-18]. Respondent does not remember the

incident, he denies spraying another student with water. [Tr.2-83].

1 The Respondent testified that he had tossed an eraser at a student who was sleeping. In another
instance, he broke up a fight between two boys and grabbed both of them by the ear and took them
to the office like that.
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10. Ms. Newberger received a "C" in the Respondent's class. Ms. Newberger testified she

was not a "C" She went on to take AP Chemistry and AP Biology classes in high school; she graduated

cum laude from Georgetown Law School. She practices law in Colorado. [Tr.2-17-19].

11. Ms. Newberger testified that she tried to report the Respondent to the vice-principal

regarding the Respondent's actions towards her and other students, but noaction was taken. [Ibid.]

Her father, Daniel Hedges, testified that the Respondent retaliated in terms ofgrades and in-school

suspensions. Ms. Newberger's mother discussed with the school her daughter being transferred out

of the Respondent's class but that did not happen. [Tr.2-52].

12. The Respondent testified at the hearing that he viewed the issue as a minor incident

blown out of proportion by Ms. Newberger's parents, whom he characterized as "two powerful

lawyers" descending on the board office the very next Monday and "dropping bombs." [Tr.2-81-82].

He commented, "I had a bad taste in my mouth for the whole thing." [Tr.2-87-88]. He was very

uncomfortable with Ms. Newberger remaining in his classroom. He perceived that even if Ms.

Newberger-a typical 14-year-old, strong-headed girl, needed discipline, he would not have imposed

it. He would not have tried to retaliate or try to get back at her because "she basically had her finger

on the nuclear button," i.e., her parents remained a threat of going after him. He denied giving her

any detention. [Tr.2-82]. He said that she earned her "C"grade.

13. The Respondent left Winfield High School for Poca High School for the 2002-2003

school year. He left Putnam County Schools in September 2003 to teach middle school in Roane

County.

14. When Ms. Newberger's father, Daniel Hedges, learned that the Respondent had

applied to Roane County Schools, he raised objections to the Board of Education hiring him. The

Respondent called Ms. Newberger's father asking him to drop his efforts. However, he still insisted
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that he had done nothing wrong and therefore showed no remorse. Mr. Hedges therefore concluded

that the Respondent would not be appropriate for the classroom. He recalled attending one Board

meeting and speaking but has no other recollection. [Tr.2-56].

15. When Ms. Newberger learned of the Respondent's arrest for battery in 2017, she was

relieved that someone was actually doing something about his behavior. She wrote to the

Prosecuting Attorneyoffering her testimony as evidence of a plan or pattern. When she learned that

the charge was dismissed, she wrote a letter to the Magistrate expressing her concern and

disappointment. [Tr.2-20-21 and Petitioner's Ex. 4].

Roane County Schools - November 2011

16. On November 2, 2011, students in the Respondent's Chemistry class at Roane County

High School reported that he had shown the class a photograph of a nudist colony. One student

thought the Respondent was responding to a comment from a student that it was National Go to

School/Work Day. [Petitioner's Ex. 5].

17. In an email to Former Superintendent J. M. Blackwell, the Respondent explained that

he hadwitnessed public nudity in a visit to Germany in the mid-1990s and then showed the photo he

had taken there with his hand over part of the picture. He had the picture in his desk. He said when

the discussion started, "it seemed like a multicultural teachable moment." He did admit in the email

that the whole discussion was "probably not the best way to spend five minutes of class time."

[Petitioner's Ex. 5].

18. Superintendent Blackwell initially suspended the Respondent for three days without

pay on November 3, 2011, but increased the suspension to five days on November 4, 2011.

Superintendent Blackwell was especially troubled by the Respondent having the photograph in his

desk at school. [Petitioner's Ex. 5].
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19. The Respondent testified that he sawthese Germans sunbathing nudeeverywhere in

a public park when he was in his early 20s. In his words, "I was like, 'Holy-.' So Iwas like Igot to take

a couple of pictures here because noone's going to believe me. * * * Ihad all those pictures there at

school with me."2 Just before class was starting, several girls were complaining about the dress code

and what was "appropriate." He told them that what is appropriate depends on where you are living

and that even in western cultures, there has been some change. That's when he told them about the

German nudists and showed the picture when a student didn't believe him. [Tr.2-89-91.]

20. The Respondent testified that his principal and vice-principal didn't have a big

problem with the incident and only advised him to keepany nude pictures at home. The Respondent

received a 5-day suspension, "because there was a new superintendent who wanted to make a big

splash". [Tr.2-92]. In response to counsel for the WVDE asking the Respondent whether he was

blaming everyone else for his situation and counsel for the Respondent asking him on redirect

whether he was trying to justify his behavior, the Respondent replied he was not trying to justify his

behavior, "I'm just telling you what happened. * * * I shouldn't have done that. I shouldn't have

showed that picture at all and that was a mistake. That was poor judgment." [Tr.2-93].

Roane County Schools - December 2016

21. The Respondent was the subject of an investigation conducted by Dr. William

Chapman, Former Roane County Director of Federal Programs, Child Nutrition, Personnel, and Title

IX Compliance, on December 22, 2016, involving allegations the Respondent engaged in

inappropriate conduct during his classes while teaching at Roane County High School. The incident

that precipitated the investigation involved a report of the Respondent taking hold of a female

student's scarf and pulling it above her head in a mock chocking gesture. [Tr.2-26]. Dr. Chapman

2Alongwith a "whole pile of pictures from Germany." [Tr.2-135]
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prepared a report of the investigation dated January 5, 2017. [Petitioner's Ex. 6]. The January 5, 2017

report from Dr. Chapman included multiple students interviewed separately attesting to several

situations involving sexual innuendo by the respondent [Petitioner's Ex. 6and Tr. 1-26-30].3

22. On cross-examination, Dr. Chapman explained that inappropriate touching does not

always indicate sexual intent. [Tr.1-35]. As a science teacher, Dr. Chapman recognized that students

liked to giggle at anything relating to holes and that "is why you choose your words very carefully

when you teach certain lessons." [Tr.1-37]. In his career asa student and teacher, he had never heard

covalent or molecular bonding described as gender-related. [Tr.1-38].

23. On January 10, 2017 former Roane County Superintendent Garner suspended the

Respondent for 10 days without pay. On January 13th, Mr. Garner increased thesuspension toeleven

days because of scheduling issues for the board meeting. [Tr.1-31; Petitioner's Ex. 6]. The

Superintendent noted in his letter of January 10, 2017 to the Respondent, that the teacher had

acknowledged in writing that his conduct "showed poor judgment as to what was appropriate. .

.offended some, and instead of drawing students in, only served to repel them away from their

content and teacher." He assured the Superintendent that he would "take vigorous measures to

ensure it does not occur in the future." [Petitioner's Ex. 6].

3The Respondent used graphic language and hand motions when demonstrating how to lubricate
thermometers before inserting them into rubber stoppers using the phrases "lube it up good" and
"dry holes". In speaking ofatomic bonding, the Respondent used ananalogy of"female" atoms having
two holes to be filled and "male" atoms had one, and the genders mingled in a hot tub. The
Respondent made a comment to a female student regarding her"oral capacity" aftershe puta candy
bar in her mouth.

[Petitioner's Ex. 6 and Tr. 1-26-30].
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Roane County Schools - October 2017

24. The current Roane County Superintendent, Dr. Richard Duncan, and the

Prevent Resource Officer ("PRO") at Roane County High School, Benjamin Goodson, testified at the

hearing with respect to an incident that occurred on October 19, 2017, involving a 17 year old

student, C.H., whom reported that the Respondent placed his hands around her throat under

circumstances that made her uncomfortable. Aballoon that had been used as partofa science lesson

during class was popped by someone. The Respondent asked her, "Why did you pop my balloon?"

while moving towards her with his hands outstretched. Although his hands were not tight around her

neck, and she thought he was joking, it still made her feel uncomfortable. C.H. also said that the

Respondent had once placed his hand on her shoulder and told her that if she needed help to ask

him. It made her feel uneasywhen he did that. [Petitioner's Ex. 8].

25. Another female student, E.S., witnessed the October 19, 2017 event. She said that

when C.H. tried to walk away, the Respondent pulled on herhair a bit and kept walking with her. C.H.

appeared taken aback by the incident. C.H. spoke with E.S. afterwards, and E.S. advised her to speak

to someone in authority about what happened.

26. In a meeting with current Superintendent, Dr. Richard Duncan, the Respondent

admitted to approaching C.H. with his hands outstretched but could not remember touching herfor

anything more than a moment, ifhe had touched her at all. [Petitioner's Ex. 7].

27. On October 23, 2017, Dr. Duncan suspended the Respondent for ten days without

pay. The Roane County Board of Education ratified this suspension and also ordered him to attend

"appropriate training". [Tr.1-13 & Petitioner's Ex. 7].

28. On November 3, 2017, Deputy B. Goodson obtained an arrest warrant on the

Respondent for a single count of Battery regarding C.H. after discussing this with the Prosecuting
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Attorney. This was based upon an unwanted touching that made her feel uncomfortable. [Tr.1-49].

This charge was eventually dismissed on February 13, 2018 after Mr. Burch rejected a plea to

Disruption of School Process on February 1, 2018. Deputy Goodson explained that "It wasn't going to

go anywhere, and it would be drug out for a long period of time in court for something simple...."

[Petitioner's Ex.8 and Tr.1-49-50].

29. The Respondent testified, in regards to the October 19, 2017 event, that the class was

reviewing for a test coming up the following day and had 15 minutes left. He was cleaning up around

that room and the students started bouncing a balloon around that had been used for a

demonstration in AP chemistry. The balloon popped. He went up to C.H. and said "You popped my

balloon" in a joking manner. He didn't squeeze her neck oranything. C.H. didn't seem upset, and he

didn't think anything of it. [Tr.2-113]. After a complaint had been made, the Principal came to him

and asked what happened. The principal said "Well, your stories match up. It sounds like it was not

malicious and so forth." But after C.H. had time to think about it, she decided that it made her

uncomfortable. [Tr.2-114].

30. The Respondent's counsel then asked, "You, ofcourse, are not denying that you put

your hands on the child. Is that right?" The Respondent answered, "Yeah, that's right." [Tr.1-114].

But he denied that he pulled on C.H.'s hair as E.S. had said. [Tr. 115]. In answering another question

posed by his counsel, he said that itwasn't his intent to make C.H. feel uncomfortable, but ifsomeone

feels uncomfortable, that's how they feel. He said, "I shouldn't have-if I kept-you know, if I would

have justnot approached her, then itwould have been good. Ishouldn't have done that." [Ibid.]

31. E.S. alsoelaborated that the Respondent gets a little too close and personal with kids.

He makes remarks that are odd. For example, when talking with another female student who races

dirt bikes, he commented that the student "must be flexible." [Petitioner's Ex. 8A].
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32. Regarding the flexibility remark, the Respondent explained that the student in

question sat at her desk in some sort of yoga pose and looked like a contortionist. He said, "If you

ever wanted to go somewhere, you could probably stuff you in abox and just mail you." It had nothing

to do with her dirt bike riding. [Tr.2-116].

Roane County Schools - Conduct towards K.H.

33. K.H. testified at the hearing. She attended Roane County High School from 2014 to

2018, graduating in the Spring of 2018. [Tr.1-71-72]. She complained to PRO Goodson in 2018 that

nothing had been done about the Respondent despite her reports to the administration. He asked

her to write everything down and give it to him. [Tr.1-72-73]. She did this on March 27, 2018.

[Petitioner's Ex. 9]. She had also been interviewed by Dr. Chapman with respect to the December

2016 incident. She recounted the following encounters with the Respondent: [Tr. 1-78-87]. Material

in quotations is in writing.

A. Freshman Year:

i. "[Respondent] wrestled me into the ground despite my efforts to get away.
(He) proceeded to pick me up, my front facing him, upside down with my face
in his crotch and my legs over his shoulder." He then dumped her intoa trash
can head first. She didn't complain to the administration because the vice-
principal, Mr. Moles, was there and saw the whole thing. [Tr.1-74]. This was
in Mr. Moles' science class. The Respondent used to hang out there.

ii. "[Respondent] asked me to hand him a marker. When Ioutstretched my arm,
he grabbed a hold of my wrists then pulled me against him. He crossed my
arms on my chest and held me with my back against his chest. Both times left
bruises and red marks along my arms, wrists, and torso. [Respondent] wasnot
my teacher, nor was I under his supervision. He came into my 7th period
Honors Physical Science class where Mr. Moles (VP) was the teacher. Both
times Moles did not stop the events."

B. Sophomore Year

i. "On multiple occasions I felt as if [Respondent] was watching me and
following me." She did not have Mr. Burch as a teacher that year.
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ii. "Once Imade a circle around the office block, where [Respondent] followed
me from his classroom, around the office and back until Iwent back to class.
[Respondent] did not interact with anyone, only followed me quietly."

C. Junior Year

i. "[Respondent] approached me while Iwas seated in my desk, joking about
how I have a 'bubble' (meaning my personal space bubble where I become
uncomfortable when someone gets too close). He proceeded tojoke and get
soclose to me Ihad to lean away from him to avoid physical contact. He then
leaned over top of me and Ibegan to cry from fear. This lead to him getting
even closer, joking about my tears, and not backing away despite my tears
and begging for him to stop."

ii. "[Respondent] approached me while doing a lab. He pulled out his cell phone,
took two pictures of me, without my permission. He later asked for my
number to send the pictures to me. I denied and allowed him to send the
pictures through myschoolemail. [Respondent] alsowouldshowthe classthe
pictures and discuss how good they were." K.H. elaborated that she had asked
her friend to take a picture of her bending glass. [Tr.1-77-78].

iii. "[Respondent] singled me out, not addressing multiple others, about me
eating during class. He told me to put myfood away, so Ishoved to Kit-Kats
into my mouth without saying anything. Burch then made a scene, joking
about the 'capacity of my throat' and 'what my mouth could do.'" [Note: This
incidentwas reported in the 2016 investigation.]

iv. "[Respondent] would talk about how he believed women should not have the
right to vote and their place is in the kitchen." [Note: Reported in the 2016
investigation.]

v. "[Respondent] would make every lesson sexual. Example: When talking about
mixing solutions, he compared it to an orgy." [Note: Referenced in part in the
2016 investigation.] She had never experienced this type of conduct in any
other science class. [Tr.1-77].

vi. K.H. did not feel comfortable being alone in the room with the Respondent.
She turned in a test uncompleted rather than remain in the room with him
after the other students had finished and left. [Tr. 1-81].

34. K.H. testified that she had been a 4.0 student before her Junior year. She received a

Din the science class even though all the students were moved into a different teacher's classfor the
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remainder of the 2016-2017 school year. She had no contact with the Respondent in her senior year.

[Tr.1-86].

35. Richard Moles testified at the hearing. He is currently employed with the Department

of Environmental Protection. Moles was a fellow science teacher with the Respondent at Roane

County High School. [Tr.1-120-121]. With respect to the trash can incident, Moles stated that he was

milling around the classroom talking with students who were in the room. Moles heard acommotion

behind him; he turned around and saw Mr. Burch and horse-playing. Moles didn't think anything of

it. Moles continued walking around the room talking to students; he turned back around, and he saw

the Respondent put K.H. in the trash can feet first. The Respondent walked away and started talking

with other students. K.H. then got out and talked with other students. Class began, and the

Respondent left. [Tr.1-121-122]. Mr. Moles said that a teacher being "hands-on" can be effective.

When asked to explain, he liked to be on the same level as the kids. If a kid shoves him, he shoves the

kid back-they are joking back and forth. [Tr.1-132-133]. Once the class starts, however, there should

be a different structure. [Tr.1-133-134]. Moles never heard the Respondent use sexual innuendo to

describe chemical processes; he would not do that. He thought that would be "crossing the line."

[Tr.1-134].

36. The Respondent explained at some length how he uses a chemical hot tub analysis

and has used it for 25 years. [Tr. 1-96-103]. When K.H. stuffed the candy bar in her mouth, the

Respondent said something about her having a big mouth, but that was because she talked a lot. He

did not usethe term "oral capacity". [Tr.2-104]. The Respondent could not remember the December

2016 incident about grabbing a student's scarfand pulling it up above her head. If the student had

been goofing off in class, he could have said, "I'm going-I'm going towear you out." He added, "I know

Iwouldn't have choked someone. If Idid that, itwould have just been playfully." [Tr.2-104-105]. He
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did not recall chasing the same student around the room, grabbing the waist during horseplay

involving Halloween candy. [Tr.2^105]. Regarding women's right to vote, the Respondent explained

that it was just in jest about the thermostat. Half the class said it's too cold in here; the other half will

say it's hot in here. He jokingly said, "Well, you know, it feels good in here. You don't have the right

to vote." [Tr.2-105]. Regarding the allegation that he said "People of normal intelligence would

complete their homework," the Respondent might have said "a person with -an intelligent person

would do their homework. It's just good wisdom." He wasn't trying to insult astudent; he was "trying

to enlighten them to get them to do their homework because it's valuable to their grade, and Iwant

them to do well." [Tr.2-106-107].

37. With respect to K.H.'s allegations, the Respondent testified that he did not flip K.H.

over and put her in the trash can face first. He had been horse-playing with her a little bit between

classes involving "pushing back and forth. Idid pick her up, but from behind and kind of mockingly

put her down in the trash can, but feet first." K.H. had just a playful reaction. [Tr.2-107-108]. The

Respondent denied following K.H. around her sophomore year. The office had never said anything to

him about that. He said, "[l]f they had at any point in any ofthegame, l-l don't want to do that. Idon't

want tooffend anybody. Idon't want to make anyone feel uncomfortable oranything like that. [Tr.2-

108-109]. He denied invading K.H.'s space in her Junior year. He asked K.H. if he could take her picture

to maybe put it on the website. She was obviously posing for the pictures; he asked if he could send

them to her. [Tr.2-110-111].

38. The Respondent talked in general about his love of teaching and his effectiveness as

a teacher. The Respondent testified his students' test scores have been above average all the time.

He has a really good rapport with 99% of the kids. His classes are demanding to get students ready

for college level chemistry and physics; otherwise, they were going to beembarrassed, so he takes it
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very seriously. He tries to be as effective as possible, which includes pushing kids sometimes even if

they don't like being pushed that hard. [Tr.2-120-121]. He agreed with his counsel's description of

him being "very actually physically hands-on with your students in a lot of those endeavors." He

added, "[A]s time has gone by, I've become alot less hands-on, but sometimes, yeah, you do like to

establish alittle bit of rapport with some, but, you know, it's-you just can't-teaching has changed

since Ifirst started and since-you just can't really develop that rapport like you used to, and it's-you

know, Ihave had ahabit of doing that some in the past, but, you know, if Iwould not lay ahand on

anybody, we wouldn't be here today ". [Tr.2-120-122].

39. The Respondent submitted letters and notes of support written by parents and

students, most of which are undated. Those that are dated are from 1999. [Burch Ex. E].

40. The Respondent testified that in the future, I'm not laying a hand on anybody for

anything: "[A]t this point, once you've been in trouble once or twice, you're under the microscope,

and, you know, this last-this last instance, you know, anybody else in the building, if they did the same

thing, they didn't have the same history as me, it probably would have been handled alot differently,

but, you know, the superintendent said he went through my file, and I've been in trouble before, so

he ramped it up to, you know, to what it did. And at this point in my career, Icannot push any

boundaries. Ijust cannot, because Iam under the microscope, and that means just it's acompletely-

Ihave to be super careful, no hands-on at all as far as, you know, the students are concerned, and

just being very careful about boundaries. Ijust cannot, because Iam under the microscope, and that

means just it's a completely-l have to be super careful, no hands-on at all as far as, you know, the

students are concerned and just being very careful about boundaries and how Iapproach different

subjects and approach some of the stuff to where-you know, like-you know, like with the

thermometer." [Vol.2-122-123].
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DISCUSSION

In this case it is alleged that Michael L Burch, a continuously employed 26-year veteran

teacher of several schools in WV, engaged in immoral conduct spanning over nearly two decades with

a rational nexus to his teaching position by using aggressive physical behavior with students,

displaying unwanted attention on female students and behaviors that made them uncomfortable,

and making sexually suggestive comments and other inappropriate comments in class, despite

multiple suspensions.

The Respondent has had several circumstances ofquestionable conduct. The evidence shows

that the Respondent was warned about physical contact with students as far back as 1999, yet he

persisted in what he termed his "hands-on" approach to teaching. The Respondent was suspended

from employment for 2days in 1999, 5days in 2011,10 days in January 2017 and 10 days in October

2017, and arrested for battery in November 2017. Additionally, he was disciplined for inappropriate

comments or actions in 2011, January 2017 and October 2017.

Throughout his testimony, the Respondent sought to minimize the conduct he admits to and

attributing the reprimands by his administrators to other unrelated factors. The 1999 incident with

Ms. Newberger, the Respondent described as delicately holding her shirt collar between his thumb

and forefinger and the subsequent two-day suspension to the fact that her parents were powerful

lawyers who overreacted (nuclear bomb) and the Board had to appease them to avoid being sued.

The 2011 incident with the photograph of nude sunbathers, the Respondent testified his Principal

and Vice-Principal didn't have a strong reaction and only advised him to keep such pictures at home,

but the Superintendent, however, was new and wanted to make a "big splash." The Respondent did

not really recall the December 2016 mock chocking incident with a female student's scarf, but
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surmises he might have done that if the student were goofing off, but says he did not have amalicious

intent.

The Respondent explained the items Dr. Chapman listed as being inappropriate to the fact

that he was misunderstood. Contrast this casual dismissal of these events with his acknowledgment

to Superintendent Garner in 2017 that his conduct "showed poor judgment as to what was

appropriate ... offended some, and instead of drawing students in, only served to repel them away

from their content and teacher" and his assurance to the Superintendent that he would "take

vigorous measures to ensure it does not occur in the future."

Regarding the October 19, 2017 event, which again involved him making mock chocking

gestures for popping a balloon, the Respondent did not acknowledge that he touched C.H. until

prompted by his counsel. According to the Respondent, C.H. didn't have aproblem with the touching,

but another student, E.S., egged her on to complain. He challenged many of K.H.'s complaints

including those that Dr. Chapman had listed as being corroborated by other students. In addressing

the allegation that he said women should not have the right to vote, he did not even acknowledge

that he had singled out women. The Respondent further makes apoint of highlighting he placed K.H.

in agarbage bin feet first, not head first, without exhibiting contriteness for the "horseplay" of placing

K.H. in a garbage bin at all.

In the Respondent's view, no other teacher would have been disciplined for theOctober 2017

event; his past record caused his present conduct to be viewed under amicroscope. The future good

behavior he promised at the hearing appears to have little to do with not harming anymore students;

only in avoiding trouble for himself.
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The Respondent clearly does not understand or accept that there are ways of disciplining,

making science classes interesting, and interacting in afriendly manner other than his "hands-on"
way.

At the least, the Respondent and the Petitioner agree:

1. The Respondent began teaching in 1992, certified in Physics, Chemistry, and General
Science.

2. The Respondent physically touched or pulled Barrie Newberger King in 1999.

3. The Respondent had in his possession at Roane County High School and showed
photographs ofa nudist colony to underage students.

4. Various issues of "hands-on" horse-play, including two choking imitations and physically
placing astudent in a trach can occurred in Roane County.

5. Less than appropriate comments and teaching methods occurred in Roane County which
". . . showed poor judgment as to what was appropriate . . .offended some, and instead
of drawing students in, only served to repel them away from their content and teacher".

With what is agreed to by both the Respondent and the Petitioner, the Respondent did unnecessarily

physically touch his students, brought and showed inappropriate material to his students,

participated in inappropriate horse-play, and used inappropriate analogies as part of his lesson plans.

Despite the consequences over almost 20 years of his career, the Respondent seems to

continually minimize his actions or shift blame for his admonishments on students, parents, or even

administrators instead of accepting that he has made various students in different classes, different

years and different school systems feel uncomfortable, angry and/or powerless.
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CONCLUSIONS OF LAW

1. The State Superintendent designated the undersigned to conduct this hearing to
suspend or revoke certificates under West Virginia Code §18A-3-6.

2. Ahearing was conducted in accordance with West Virginia 126 CSR 4, Rules of

Procedure for Administrative Hearings and Appeals, West Virginia Board of Education Policy 1340. All
exhibits were properlyadmitted into evidence.

3. The WVDE bears the burden of proving by clear and convincing evidence that the

Respondent committed one of the offenses listed in W.Va.Code§18A-3-6(a) and his actions render

him unfit to teach, because he was disciplined by the Putnam County Board of Education and the

Roane County Board of Education less than termination.

4. The WVDE showed by clear and convincing evidence that the Respondent engaged in

immoral conduct with a rational nexus to his teaching position by crossing the professional

teacher/student boundaries by using aggressive physical behavior with students, displaying

unwanted attention on female students and behaviors that made them uncomfortable and making

sexually suggestive comments and other inappropriate comments in class, despite multiple
suspensions.

5. The Respondent also violated several sections of WVBE Policy 5902, "Employee Code

of Conduct" which provide: "All West Virginia school employees shall:

Section 4.2.1: exhibit professional behavior by showing positive examples of . . .
communication. . [and] language Section 4.2.3: maintain a safe and healthy
environment, free from harassment, intimidation, bullying, substance abuse, and/or
violence, and free from bias and discrimination; Section 4.2.6: demonstrate
responsible citizenship by maintaining a high standard ofconduct, self-control and
moral/ethical behavior."
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RECOMMENDATION CONCERNING DISCIPLINE

The Respondent's testimony about how he will conduct himself in the future demonstrates

compliance rather than true understanding and acceptance of what is expected of him as a teacher.

Compliance has been described as saying "Yes" on the outside, but still believing "No" on the inside.

He says what he perceives we want to hear but is not really convinced of the necessity of changing

his teaching techniques.

Aloss of the Respondent's teaching license for a significant amount of time will underscore

the seriousness of his misbehavior.

A review of the public list of discipline imposed by the State Superintendent for similar

conduct shows:

Lucinda Tilley 2001

Thomas Hudgins 2006

Frank Stingo 2007

Robert E. Reed 2009

Nicholas Griffin 2010

Michael Brohard 2011

Bryson Taylor 2012

Jeffery Casseday 2013

Allergy Lockridge 2013

WVDEv. Burch, 18-LR-19
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2 year suspension for inappropriate language and sexual
discussion with students

5 year suspension for inappropriate remarks to and
touching female students

Revocation for verbal and physical assault of student;
misdemeanor battery charge

Revocation for a long history of inappropriate touching of
female students, including touching on shoulders

2 yearsuspension + boundaries training for inappropriate
actions, such as making sexual jokes, involving female
students and coworkers

2 year suspension + boundaries training for inappropriate
communications with a female student

Revocation for pleadingguiltyto battery of female student
by touching her leg

Revocation for engaging in inappropriate conduct and
comments towards students

Revocation for engaging in inappropriate conversations
with a 14 year old female student
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John Guerini 2014 2 year suspension for inappropriate communications with
female students and looking down their blouses during
class

James Jones 2017 5 year suspension for conviction of misdemeanor battery
for roughhousing with student; had previously been
warned about such conduct with same student; must
attend counseling and boundaries training in the interim

Based upon the foregoing, the undersigned Designee recommends:

1. The permanent Professional Teaching Certificates of Michael Burch be suspended for
one year;

2. The Respondent must take 40 hours of Professional Development training during the
one year suspension, the classes must be approved by the Office of Legal Services at
the West Virginia Department of Education (WVDE), the classes must include
Boundaries Training, Title IX/Sexual Misconduct, Conflict Management and De-
Escalation Strategies, Effective Communication, Safety in the Classroom, and any
other training deemed needed by the WVDE;

3. The Respondent is responsible for coordinating the training with the WVDE and ifthe
training is not available by the County or WVDE, the Respondent is responsible for
acquiring the necessary training at his own cost; and

4. The Respondent must apply for reinstatement of his Certificates after the passage of
one year and completing the requisite hours of training above, and must demonstrate
rehabilitation within the meaning of Policy 1340.

Submitted this J30 day of A^Ofpff- .2018
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